
Section 351 is not applicable to 
the transaction.  However, since 

nothing was received in 
exchange for the transfer of 

property, the transferor may not 
recognize gain or loss.  See 

Section 1001.  The transfer of 
property to the coproration, 

however, may be considered 
a gift to the stockholders of the 
corporation.  See, for exapmle, 

Rev. Rul. 71-443

Yes

Did any corporate transferor 
distribute part or all of the stock 

in the corporation which it receives 
in the exchange to its shareholders?

No

YesYes

Did the transferring TRANSFEROR(S), at the time that the stock was received, 
have the legal right to decide whether to keep the stock?  Stated another 

way, did the transferring TRANSFEROR(S), at the time that the stock was 
received, not have a binding obligation to dispose of the stock?

Unreported Inc.

Was more than one piece
of property transferred 

to the corporation?

Was the stock acquired in exchange for cash 
in a qualified underwriting transaction? (A 

qualified underwriting transaction is a 
transaction in which a corporation issues 
stock for cash in an underwriting in which 
either the underwriter is an agent of the 

corporation or the underwriter's ownership 
of the stock is transitory.)

No

Yes

No

Gain or loss is recognized
on the sale or exchange.

Sale or 
Exchange

No

Yes

No

Did two or more persons transfer property to the corporation in exchange for 
stock where the stock received by each transferor was not substantially in 

proportion to his/her interest in the property immediately prior to the transfer?

Immediately after the exchange, were the TRANSFEROR(S) in control (as defined in section 368(c)) of the 
corporation?  (To be in control of the transferee corporation, such person or persons must own immediately 

after the transfer stock possessing at least 80% of the total combined voting power of all classes of stock 
entitled to vote and at least 80% of the total number of shares of all other classes of stock of such corporation.)

Yes

No

Yes

The person or persons who transferred property in exchange for 
stock in the corporation are referred to as the "TRANSFEROR(S)".

Yes

No

No

The other property
or money received
(i.e., the non-stock
consideration) is

colloquially referred
to as "boot".

The entire transaction is given tax effect in accordance with its true nature, and in appropriate 
cases the transaction may be treated as if the stock had first been received in proportion 
and then some of such stock had been used to make gifts (section 2501 and following), 

to pay compensation (section 61(a)(1)), or to satisfy obligations of the transferor of any kind.

No

No

Was the fair market 
value of the boot received 

by the shareholder in 
excess of the gain 

realized by the shareholder?  

No
(Gain)

No loss is recognized
by the transferor.

No Loss 
Recog'd

No

Was the transfer of property of a debtor pursuant to a plan 
while the debtor is under the jurisdiction of a court in a title 11 
or similar case (within the meaning of section 368(a)(3)(A))?

Title 11 or 
Similar Case

Sec. 351(e)(2)

No

Yes

The transfer of property is 
considered a transfer to an 
investment company and

section 351 is not applicable 
to the transaction.  See 
generally section 1001.  

Also see section 267(a)(1), 
regarding the disallowance 

of losses for sales or 
exchanges between 

related persons

Investment Company
Yes

The transfer ordinarily results in the diversification of the transferors’ 
interests.  If any transaction involves one or more transfers of non-

identical assets which, taken in the aggregate, constitute an 
insignificant portion of the total value of assets transferred, such 

transfers are disregarded in determining whether diversification has 
occurred.  If there is only one transferor (or two or more transferors 
of identical assets) to a newly organized corporation, the transfer is 
generally treated as not resulting in diversification.  If a transfer is 
part of a plan to achieve diversification without recognition of gain, 

such as a plan which contemplates a subsequent transfer, however 
delayed, of the corporate assets (or of the stock or securities received 

in the earlier exchange) to an investment company in a transaction 
purporting to qualify for nonrecognition treatment, the original 

transfer is treated as resulting in diversification. 

Ordinarily Results 
in DiversificationYes

Yes

Yes

Reg. 1.351-1(a)(1)(ii)

The stock issued is not 
treated as having been 

issued in return for property.

Not Issued In 
Return for Property

No

Was the transfer of property 
in exchange for stock in the 

corporation? Stock rights and 
stock warrants are not 

included in the term "stock".  
Prior to 1989, property 

transferred in exchange 
for both stock and "securities" 

could qualify under section 
351. The regulations under 
section 351 have not been 

updated to remove "and 
securities". If a transferor 
receives only nonqualified 

preferred stock but the 
transaction in the aggregate 

otherwise qualifies as a 
section 351 exchange, the 

nonqualified preferred stock 
continues to be treated as 

stock received by a transferor 
for purposes of qualification 

of a transaction under section 
351(a), unless and until 

regulations provide otherwise.  

Was property (including money) transferred to a corporation by one or more persons?  (the 
phrase “one or more persons” includes individuals, trusts, estates, partnerships, associations, 

companies, or corporations (see section 7701(a)(1))).  For patents, all substantial rights 
generally must be transferred.  For copyrights, all rights, title and interests for each copyright, 

in each medium of exploitation, must generally be transferred.  For franchises, trademarks
and trade names, the transferor generally must not retain any significant power, right, 
or continuing interest in the franchises, trademarks, or trade names being transferred.  

Yes

No

Yes

Reg. 1.351-1(a)(3)(i)

Section 351 Exchange: Transfer to Corporation Controlled by Transferor(s)
Start

Did a person acquire 
stock of a corporation 
from an underwriter?

For Cash in Qualified 
Underwriting Transaction

Disclaimer
This flowchart has been extensively reviewed 
to be as complete and accurate as possible. 
However, due to the complexity of these rules, 
this flowchart undoubtedly includes errors and 
omissions.  You should consult a tax 
professional for individual advice regarding 
your own situation.  This flowchart is not 
updated for changes in the tax laws and should 
not be relied upon for any purpose whatsoever.

Tax-Charts.com
Copyright © 2014, Andrew Mitchel LLC

Last Updated July 7, 2014Stock from
Underwriter

Reg. 1.351-1(a)(3)(i)
Rev. Rul. 78-294

The person who acquires stock 
from the underwriter is treated as 
transferring cash directly to the 

corporation in exchange for 
stock of the corporation and the 

underwriter is disregarded.

Disregard Underwriter

Reg. 1.351-1(a)(3)(i)

No

The person who acquires stock from the underwriter is 
treated as acquiring the stock from the underwriter and 
is not treated as transferring property to the corporation.

Respect Underwriter

Sec. 351(a), Reg. 1.351-1(a)(1), Sec. 1235, Sec. 1253, Holstein v. Comm'r, 23 T.C. 923 (1955), 
E.I. DuPont de Nemours & Co. v. U.S., F.2d 1211 (CT. Cl. 1972), Hempt. Bros. v. U.S. 490 F.2d 1172 (3rd Cir. 1973), 
Rev. Rul. 64-56, Rev. Rul. 69-156, Rev. Rul. 71-564, Rev. Rul. 79-288

Transfer of 
Property

N/A
No

Yes

Sec. 351(a), (d), (g), 
Reg. 1.351-1(a)(1)
Murphy Logging Co.
v. U.S., 378 F.2d 222
(9th Cir. 1967)
Rev. Rul. 68-43
Senate Report 
105-174, 178.

In Exch. 
for Stock

Yes

Sec. 351(c)(1)

Corporate Transferor 
Distributes

Were the requirements of section 
355 (or so much of section 356 
as relates to section 355) met 

with respect to the distribution? 

Yes

355 Transaction

Sec. 351(c)(2)

Solely for purposes of determining the tax treatment of the transfers of property to the controlled 
corporation by the distributing corporation, the fact that the shareholders of the distributing 

corporation dispose of part or all of the distributed stock, or the fact that the corporation whose 
stock was distributed issues additional stock, is not taken into account in determining control.

Yes

Disregard "Distributing" Shareholder 
Dispositions & "Controlled" Share Issuances

Sec. 351(c)(2)
Rev. Rul. 68-298

Disregard Distribution

The fact that the corporate transferor distributed part 
or all of the stock in the corporation which it received 
in the exchange to its shareholders is not taken into 

account for purposes of determining control.

Sec. 351(c)(1), Reg. 1.351-1(a)(1)No

Stock Not in
Proportion to

Property

Reg. 1.351-1(b)

True Nature of Transaction

Reg. 1.351-1(a)(1)(ii), Rev. Proc. 77-37, §3.07, Rev. Rul. 79-194

Was the stock issued for property which is of relatively small value in comparison to the value of 
the stock already owned (or to be received for services) by the person who transferred such 
property?  Property is not of relatively small value if it equals at least 10% of the value of the 

stock already owned by the transferor or to be received for services by the transferor.

Relatively 
Small Value

Yes

Reg. 1.351-1(b)(1)

Was the primary purpose of the 
transfer to qualify under section 

351 the exchanges of property by 
other persons transferring property?

Primary Purpose

Control 
Immediately 

After

Reg. 1.351-1(b)(1), Rev. Rul. 76-454

Sec. 351(a) , Reg. 1.351-1(a)(1), - 1(a)(2), Example 3, American Bantam Car. v. Comm'r, 11 T.C. 397 (1948), Rev. Rul. 59-259Yes

No No

Section 351 is not applicable to the transaction.  See generally section 
1001 regarding gain or loss from the sale or other disposition of 

property.  Also see section 267(a)(1), regarding the disallowance 
of losses for sales or exchanges between related persons.

N/A

RIC 
Transferee

Was the transfer to a transferee 
that is a regulated investment company?

Reg. 1.351-1(c)(1)(ii)REIT 
Transferee

Was the transfer to a transferee 
that is a real estate investment trust?

Reg. 1.351-1(c)(1)(ii)

No

Did each transferor transfer a diversified portfolio of stocks 
and securities?  A portfolio of stocks and securities is 

diversified if it satisfies the 25% and 50% tests of section 
368(a)(2)(F)(ii), applying the relevant provisions of section 

368(a)(2)(F).  However, Government securities are included in 
total assets for purposes of the denominator of the 25% and 50% 
tests (unless the Government securities are acquired to meet the 

25% and 50% tests), but are not treated as securities of an 
issuer for purposes of the numerator of the 25% and 50% tests.

Contribution of Diversified Portfolio

Yes

No Did two or more persons 
transfer identical assets to the 
corporation in the exchange?

Transfers of 
Identical Assets

Reg. 1.351-1(c)(6)

Reg. 1.351-1(c)(5)

The transfer of stocks and securities is not treated as 
resulting in diversification of the transferor's interests and 
the transferee corporation is not an investment company.

No Diversification

Reg. 1.351-1(c)(6)

Reg. 1.351-1(c)(5)

No

Did the transfer result, 
directly or indirectly, 

in diversification of the 
transferors’ interests?

Diversification
Yes

Reg. 1.351-1(c)(1)

Reg. 1.351-1(c)(1)(i)No

>80% Marketable 
Investments
Transferee

Was the transfer to a transferee that is a corporation more than 80% of the value of whose assets 
(excluding cash and nonconvertible debt obligations from consideration) are held for investment and 

are readily marketable stocks or securities, or interests in regulated investment companies or real estate 
investment trusts?  See the regulations for a definition of "marketable" and "held for investment", as well 

as look-thru rule for subsidiary corporations.  See Sec. 351(e)(1)(B) for a definition of stock and securities.

No

Sec. 351(e)(1)(B), Reg. 1.351-1(c)(1)(ii), -1(c)(3) , -1(c)(4)

Was all or a portion of stock received 
in the exchange used to satisfy the 

indebtedness of the debtor?

Sec. 351(e)(2)

Yes

Stock Used to Satisfy 
Indebtedness of Debtor

Nonrecognition does not apply to the extent 
that the stock received in the exchange was 

used to satisfy the indebtedness of the debtor.

Sec. 351(e)(2)

Not Applicable

No

Was the transfer solely in exchange 
for stock in the corporation? Stock rights, 

stock warrants, and nonqualified preferred 
stock are not included in the term "stock".

Solely in 
Exchange 
for Stock

Sec. 351(a), (d), (g), Reg. 1.351-1(a)(1)

Did the transferor 
realize a loss on 
the exchange?

Loss

Yes
(Loss)

Sec. 351(b)

Sec. 351(b)

No

Boot > Gain

Sec. 351(b)

The transferor recognizes the 
full amount of the gain.

Full Gain 
Recog'd

Yes

Sec. 351(b). 1001(c)

The transferor 
recognizes gain to 
the extent of the 

boot received.

Gain  
Equal to Boot

Yes

Sec. 351(b), 1001(c)

Did the transferee assume 
one or more liabilities of the 

transferor, or did the transferee 
corporation acquire property from 
the transferor subject to a liability?

Liabilities 
Assumed

Sec. 357, Reg. 1.351-2(a)

No gain or loss is recognized
on the transfer.

No Gain 
or Loss

Sec. 351(a)

This flowchart does not address: (1) section 304 
transactions; (2) tax basis issues, such as the tax 
basis of the shares received by the shareholder or 
the tax basis of the property received by the 
corporation; (3) situations where both section 351 
and section 1032 apply to the transaction (See Rev. 
Rul. 2006-2, zero basis issue);  (4) multiple 
integrated steps that constitute a section 368(a) 
reorganization (See, for example, Rev. Rul. 68-349 
and Rev. Rul. 84-71); and (5) holding periods of 
assets held by the transferor or transferee (See, for 
example, Rev. Rul. 81-132 and Rev. Rul. 85-164).

Rev. Proc. 83-59 includes a checklist questionnaire 
to be included in a private letter ruling request 
under section 351.

Section 351 is not applicable
to the transaction.

Yes

No
"Boot"

Yes

Under section 357 was
the assumption of the

liability treated as money 
or other property? Section 357 

generally applies when 
liabilities assumed 

exceed the tax basis of the 
assets transferred.

Liabilities as Boot

No Sec. 357

Mult. Prop.s Transf'd
Was the boot 

received debt of 
the transferee 
corporation?

Transferee 
Debt

Each asset transferred must be considered 
to have been separately exchanged.  The 

fair market value of each category of 
consideration received (i.e., boot or not 

boot) must be separately allocated to the 
transferred assets in proportion to the 

relative fair market values of the 
transferred assets.  Realized gain or 

loss is then computed for each separate 
asset and the following rules are 
applied to each separate asset.

Yes
Asset-by-

Asset

If gain is realized, 
it may be recognized 
under the installment 

method.

Yes

Install.
Method

Rev. Rul. 68-55

Reg. 15A.453-
1(b)(3)(i)

Reg. 15A.453-1(b)(3)(i)

Other than corporate transferors 
distributing stock as described in 
the green boxes above, did any 

of the TRANSFEROR(S) transfer 
all or a portion of the stock that 

they received?

Post-Exchange
Transfer(s) Yes Was the stock transferred to one or 

more of the other TRANSFEROR(S)?

Among TRANSFEROR(S)

No

No

Freedom of Action / Binding Obligation / Busted 351
NoTaking into consideration 

the post-exchange transfer(s) 
of stock, would the 

TRANSFEROR(S) still have 
been in control of the 

corporation?

Control Even
After Transfers

Section 351 is not applicable to 
the transaction.  See generally 
section 1001 regarding gain or 

loss from the sale or other 
disposition of property.  Also 

see section 267(a)(1), 
regarding the disallowance of 
losses for sales or exchanges 

between related persons.

N/A

The TRANSFEROR(S) are still considered 
in control of the corporation.

Rev. Rul. 79-194,
Situation 1

Rev. Rul. 79-194, Situation 1

Intermountain Lumber Co. v. Comm'r., 65 T.C. 1025 (1976)
Hazeltine v. Comm'r, 89 F.2d 513 (3d Cir. 1937)
Heberlein Patent Corp. v. U.S., 105 F. 2d 965 (2d Cir. 1939)
S. Klein on the Square v. Comm'r., 188 F.2d 127 (2d Cir. 1951)
Weikel v. Comm'r., 51 TCM 432 (1986)
Wilgard Realty v. Comm'r., 127 F.2d 514 (6th Cir. 1992)
Rev. Rul. 70-140, Rev. Rul. 70-141, Rev. Rul. 70-522, Rev. Rul. 79-70

Yes
Yes

TRANSFEROR(S)

Was stock issued by the corporation 
for services rendered to or for the 
benefit of the issuing corporation?

Stock for
Services

To the extent the stock was issued for services, it will not be treated as having 
been issued in return for property.  Stock received for the performance of services 

is genearlly treated as compensation to the service provider.  See Section 83.

Not in Return for Property

Was stock issued by the corporation for 
indebtedness of the transferee corporation 

which is not evidenced by a security?

Stock for
Non-Security Debt

Yes To the extent the stock was issued for indebtedenss of the 
transferee corporation which is not evidenced by a security, it 
will not be treated as having been issued in return for property.

Not in Return for Property

Sec. 351(d)(1), Reg. 1.351-1(a)(1)(i) Sec. 351(d)(1), Reg. 1.351-1(a)(1)(i)

Sec. 351(d)(2) Sec. 351(d)(2)

No

Was stock issued by the corporation for interest on indebtedness 
of the transferee corporation which accrued on or after the 

beginning of the transferor's holding period for the debt?

Sec. 351(d)(3)

NoStock for
Accrued Interest

Yes To the extent the stock was issued for interest on indebtedenss of the transferee 
corporation which accrued on or after the beginning of the transferor's holding 

period for the debt, it will not be treated as having been issued in return for property.

Not in Return for Property

Sec. 351(d)(3)

No

Were the TRANSFEROR(S) on the cash method of accounting and have they accumulated
receivables (or made extraordinary payment of payables) in anticipation of the transaction?

See section 367(a), (b) and (d) (and the regulations thereunder) where 
gain may be recognized, or certain income inclusions may be required.

Special Rules

Rev. Rul. 80-198, Brown v. Comm'r, 115 F.2d 337 (2d Cir. 1940), Hempt Bros., Inc. v. U.S., 
490 F.2d 1172 (3rd Cir. 1974)

Was the transfer of property by a 
U.S. person to a foreign corporation?

Foreign
Corp

No

Yes
The transaction may qualify as a 

Section 351 exchange, but appropriate 
adjustments may need to be made to 

clearly reflect income of the 
transferor and the transferee.

Adjustments Necessary

Was cash or other property
received in exchange for the 

transfer of the property?

Anything Received
No

Was the transferor of the property 
a shareholder in the corporation?

Shareholder

Reg. 1.118-1(a)

Was the transfer of property 
in exchange for cash or other 

property that had been 
contributed to the corporation 
as part of an integrated plan?

Circular 
Flow

Likely disregard the 
circular flow of cash 

or other property,
although the IRS may 

argue that the taxpayer 
is bound to the form 

of the transaction.

Did the transaction have the 
effect of the distribution of a 

taxable dividend in connection 
with an exchange subject 

to section 351(a)?

Effect of 
Dividend

Yes Treat the exchange 
as a dividend along 
with a 351 exchange.
(assuming that the 

remaining section 351
requirements are met)

Disregard

Dividend & 
351 Exchange

Sec. 1001

Reg. 1.351-2(d)
Rev. Rul. 80-239

Labrot v. Burnet, 
57 F.2d 413 (DC Cir. 1932)

Yes

Was the transfer of property a
contribution of capital to the
corporation?  In other words,
was the transfer a voluntary

pro rata payment by the
shareholders to provide

additional funds for conducting
the corporation's business?

Yes

Was the contribution to capital
made by a sole shareholder?

Sole
Shareholder

Capital
Contribution

Yes

The transfer for property is 
treated as in exchange for stock.

Meaningless
Gesture

Sec. 118(a), Sec. 367(c)(2)
Reg. 1.118-1

Rev. Rul.  64-155
Lessinger v. Comm'r, 
85 T.C. 824 (1985) (reviewed),
rev'd, 872 F.2d 519 (2d Cir. 1989)

N/A

No

The contribution to capital 
is treated as a capital 
expenditure / capital 

investment to 
shareholders.  See

also Section 362(a)(2).

Capital 
Expenditure

Reg. 1.263(a)-2(f)
See also Comm'r v. Fink, 
483 U.S. 89 (1987)

No

Primary 
Requirement

1

Primary 
Requirement

3

Primary 
Requirement

2

No

Rev. Rul. 77-449
Rev. Rul. 83-34
Rev. Rul. 83-156

Rev. Rul. 95-74:

Control

Was the property transferred U.S. real
property or shares in a U.S. corporation?

Was the transferor 
a foreign person?

U.S.
Real

Property
Gain may or may not be recognized on the transfer and withholding may or may 

not be required.  See sections 897 and 1445, and the regulations thereunder.

Foreign Transferor FIRPTA

Sec. 897 & 1445 Sec. 897 & 1445No

"The legislative history of §351 
indicates that Congress viewed an 
incorporation as a mere change in the 
form of the underlying business and 
enacted §351 to facilitate such 
business adjustments generally by 
allowing taxpayers to incorporate 
businesses without recognizing gain. 
S. Rep. No. 398, 68th Cong., 1st 
Sess. 17-18 (1924); H.R. Rep. No. 
350, 67th Cong., 1st Sess. 9-10 
(1921)."

Would the application of section 351 to the exchange clearly reflect income?

Sec. 446(b), Sec. 482

Clearly Reflect
Income

No

Was the property transferred for no purpose other than to avoid taxes?

Rev. Rul. 60-331, Gregory v. Helvering, 293 U.S. 465 (1935)

Tax 
Avoidance

Yes

Section 351 is not applicable to the transaction.  See generally section 1001 
regarding gain or loss from the sale or other disposition of property.

N/A

No

Yes

No

Sec. 367(a), (b) and (d)

Yes


