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Section 1296: PFIC Mark to Market ("MTM") Election Copying, scanning, or 
other duplication of 

this chart is 
strictly prohibited.
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This flowchart has been extensively reviewed to be as complete and accurate as 
possible. However, due to the complexity of these rules, this flowchart undoubtedly 
includes errors and omissions.  You should consult a tax professional for individual 
advice regarding your own situation.  This flowchart is not updated for changes in the 
tax laws and should not be relied upon for any purpose whatsoever.
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Was the PFIC stock owned, directly or indirectly, 
by or for a foreign grantor trust (a foreign 

trust described in sections 671 through 679)?

Reg. 1.1296-1(e)(1)

Owned by Foreign
Grantor Trust (-1(e))

Yes

No

Was the PFIC stock owned directly or indirectly, by or for a 
foreign partnership, foreign trust (other than a foreign trust 
described in sections 671 through 679), or foreign estate?

Sec. 1296(g)
Reg. 1.1296-1(e)(1)

Owned By Fgn P’Ship, 
Trust, or Estate (-1(e))

The stock is considered as being owned proportionately by its grantors 
or other persons treated as owners under sections 671 through 679.

Owned by Grantors/Owners of Trust

The stock is treated as being owned 
proportionately by its partners or beneficiaries.

Sec. 1296(g)
Reg. 1.1296-1(e)(1)

Reg. 1.1296-1(e)(1)

Proportionate Ownership

Was the PFIC stock owned by, or 
treated as owned (under the rules in 

the preceding boxes) by, a U.S. person?

U.S. Owner (-1(b))
No

The mark to market rules 
are not applicable with 

respect to this stock.

Yes

Was the PFIC stock owned by, or treated as 
owned (under the rules in the preceding boxes) 

by, a controlled foreign corporation ("CFC")?

CFC Owner
No

Did the PFIC stock cease to be 
marketable during the taxable year?

Did the U.S. person make a MTM election on a Form 8621 
included with the original tax return of the U.S. person for 
that year, or on an amended return filed before the due 
date (including extensions) of such person's tax return?

Did the controlling U.S. shareholders (as defined in
Reg. §1.964-1(c)(5) make a MTM election included 

with Form 5471 for the CFC before the due date 
(including extensions) of such shareholder's tax returns?

The election applies to all of the taxpayer’s stock in the foreign 
corporation at the time the election is made and all future acquisitions.  

Applies to all of the 
S/H's Stock in the FC 

(-1(b)(3))

Reg. 1.1296-1(b)(3)

Was the foreign corporation a PFIC under Code §1297 or treated 
as a PFIC under Code §1298(b)(1) during the taxable year?

PFIC During the Year (-1(h)(2))

Yes

Reg. 1.1296-1(b)(1)Reg. 1.1296-1(b)(1)

Reg. 1.1296-1(h)(1)(i) Reg. 1.1296-1(h)(1)(ii)

Timely ElectionTimely Election (-1(h))
Yes

No Longer 
Marketable 

(-1(h)(3)) 

Reg. 1.1296-1(h)(3)(i)

Did the person elect, or was required to elect, to mark to market the PFIC stock 
under another provision of Chapter 1 of the Code during the taxable year?

Other MTM 
Rule (-1(h)(3))

Reg. 1.1296-1(h)(3)(i)

The MTM election is terminated effective 
the beginning of the taxable year. The 

PFIC is treated as a 1291 fund for the year.

Election Terminated / 1291 Fund

Reg. 1.1296-1(h)(3)(ii)

Did the IRS consent to the taxpayer’s request to revoke the MTM 
election upon a finding of substantial change in circumstances 

(which may include a foreign corporation ceasing to be a PFIC)?

Sec. 1296(k)
Reg. 1.1296-1(h)(3)(i)

The MTM election is terminated effective the 
first taxable year after the consent is given 

unless otherwise provided by the IRS.

Election Terminated / 1291 Fund

Reg. 1.1296-1(h)(3)(ii)

No

No

No

IRS Consent To 
Revoke (-1(h)(3))

Yes

Yes

Did the fair market value of the stock 
on the last day of the person's taxable 

year exceed its adjusted basis?

Sec. 1296(a)
Reg. 1.1296-1(c)(1)

No
(Loss)

Increase in 
FMV (-1(c))

Were there any unreversed inclusions with respect to the stock?  
See the gray box below for the definition of "unreversed inclusions."

Sec. 1296(a)(2)(B), (d)
Reg. 1.1296-1(a)(3)

Unreversed Inclusions

Does the current year loss exceed 
the unreversed inclusions?

Reg. 1.1296-1(a)(4)No

Loss > Unrev'd Incl'ns

The full amount of the loss is treated as an ordinary 
loss, deductible in computing adjusted gross income.  
If held by a CFC, the deduction is allocable to foreign

personal holding company income ("FPHCI").
Sec. 1296(a)(2)(A), (c)(1)(B), (f)(2)(B)
Reg. 1.1296-1(c)(4)(i), (g)(2)(ii)(B)

Ord. Loss / FPHCI

The adjusted basis of the MTM stock is decreased 
by the amount allowed as a deduction.  

Decrease Basis

Yes

Sec. 1296(a)(2)
Reg. 1.1296-1(c)(3)

Yes 
(Gain)

The adjusted basis of the MTM stock is increased 
by the amount included in gross income.  

Sec. 1296(b)(1)(A)
Reg. 1.1296-1(d)(1)

Increase 
Basis 

(-1(d)(1))

Did the taxpayer 
sell or otherwise 

dispose of 
the stock?

Reg. 1.1296
-1(c)(1)

No

Sale of PFIC
(-1(c))

Did the taxpayer sell or otherwise dispose 
of the interest in the foreign trust, estate, 
or partnership that owns the MTM stock?

Sec. 1296(g)(2)(A)
Reg. 1.1296-1(g)(1)

Sale Of the Entity

No

Did the foreign trust, estate, or partnership 
in which the taxpayer has an interest sell 
or otherwise dispose of the MTM stock?

Sec. 1296(g)(2)(B)
Reg. 1.1296-1(g)(1)

No

Treat the disposition as a disposition by 
the taxpayer of the stock in the PFIC.

Sec. 1296(g)(2)
Reg. 1.1296-1(g)(1)

Constr. Dispos'n

Was a gain 
recognized 

on the 
disposition?

Reg. 1.1296
-1(c)(1)

Gain

Include the gain in 
gross income as 
ordinary income.  

If held by a 
CFC, the gain is 

treated as foreign 
personal holding 
company income.

Ord. Inc. / 
FPHCI

Yes 
(Gain)

No
(Loss) Were there any unreversed 

inclusions with respect to the stock?  
See the gray box below for the 

definition of "unreversed inclusions."

Reg. 1.1296-1(a)(3)

Unreversed Inclusions

Did the loss on the disposition 
exceed the unreversed inclusions?

Reg. 1.1296-1(a)(4)No

Loss > Unrev'd 
Incl'ns

Yes The loss is treated as ordinary loss to the extent 
of unreversed inclusions.  Thereafter, the loss is 
subject to the rules generally applicable to losses 

provided elsewhere in the Internal Revenue 
Code and the regulations thereunder, typically 
resulting in a capital loss. If held by a CFC, the 
oridinary loss is allocable to foreign personal 

holding company income ("FPHCI").

Part Ord. Loss & Part Normal 
Loss (Typically Capital)

Reg. 1.1296-1(c)(4)(ii), (g)(2)(ii)(B)

The loss is treated as an ordinary loss, 
deductible in computing adjusted 

gross income. If held by a CFC, the 
deduction is allocable to foreign personal 

holding company income ("FPHCI").

Reg. 1.1296-1(c)(4)(i), (g)(2)(ii)(B)

Full Ord. Loss

Was stock acquired by bequest, devise, or inheritance 
(or by the decedent's estate), where a Sec. 1296 election 

was in effect as of the date of the decedent's death?

Sec. 1296(i). Reg. 1.1296-1(d)(4)

Acquired from 
Decedent (-1(d)(4))

No

Yes The basis of the stock in the hands of the person acquiring it is the adjusted basis of 
the stock in the hands of the decedent immediately before his death (or, if lesser, the 

basis which would have been determined under section 1014 without regard to this rule).

Sec. 1296(i), Reg. 1.1296-1(d)(4)

Carryover Basis

Did the taxpayer become a United 
States person in the taxable year?

Sec. 1296(l)
Reg. 1.1296-1(d)(5)(i)

Became a U.S. 
Person (-1(d)(5))

No

Solely for purposes of computing MTM inclusions (and not for purposes of computing gain or loss on 
disposition), the adjusted basis, before any MTM adjustments, of MTM stock owned by the individual on the first 

day of the taxable year is treated as being the greater of its fair market value or its adjusted basis on the first 
day. The example in the regulations provides that pre-residency appreciation is taxed as long-term capital gain. 

FMV Basis for MTM Purposes

Sec. 1296(l), Reg. 1.1296-1(d)(5)(i), (ii) Example

There is no inclusion 
of MTM gain or 

loss, but the MTM 
election survives. Yes

No

No MTM 
Gain or Loss

Reg. 1.1296-1(h)(2)(ii)

Sec. 1296(a)(1), (c)(1)(A), 
(f)(2)(A), Reg. 1.1296-1(c)(2),
(g)(2)(ii)(A)

Sec. 1296(a)(1), (c)(1)(A), (f)(2)(A)
Reg. 1.1296-1(c)(2), (g)(2)(ii)(A)

Include in gross income the excess as ordinary 
income.  If held by a CFC, the increase is treated as 
foreign personal holding company income ("FPHCI").

Ord. Inc. / 
FPHCI

No

MTM is N/A

No

No

Yes

Yes

Yes

Sale By the Entity

Yes

Yes

Yes

Yes

No The loss is subject to the rules generally 
applicable to losses provided elsewhere in 

the Internal Revenue Code and the regulations 
thereunder, typically resulting in a capital loss.

Normal Loss Rules 
(Typically Capital)

Reg. 1.1296-1(c)(4)(ii)

Yes

The loss is allowed, 
as ordinary loss, to the 
extent of unreversed 

inclusions.  No deduction 
is allowed to the extent 
the loss exceeds the 

unreversed inclusions.

Loss is Partly Allowed

Yes

No No loss 
is allowed.

No Loss

Sec. 1296(a)(2)
Reg. 1.1296-1(c)(3)

Reg. 1.1296-1(h)(2)(ii)
Source any gain or loss below (other than MTM gains/losses 

through a CFC) as if it is gain on the sale of PFIC stock.
Sec. 1296(c)(2), (f)(1)
Reg. 1.1296-1(c)(6), (g)(2)(i), 
Code §865(a)

Source (-1(c)(6))

The election is binding on all U.S. 
shareholders (as defined in Sec. 951(b)).

Late election relief
may be available 

under Reg. 301.9100-3.
Reg. 1296-1(h)(1)(iii)

This flowchart does not 
consider the special rules 

that apply to U.S. regulated 
investment companies.

Sec. 1296(b)(1)(B)
Reg. 1.1296-1(d)(1)

An unreversed inclusion means with respect to 
any MTM stock the excess, if any, of the 

amount of mark to market gain included in 
gross income of the U.S. person with respect 

to the stock in prior years (including any amount 
subject to section 1291 during the first year of 

the election) over the amount allowed as a 
deduction to the U.S. person with respect to 

such stock for prior taxable years?

Unreversed Inclusion Definition

Was this the first taxable year 
in which the section 1296 

election was effective? 

First Year of 
Election (-1(i))

Was the foreign corporation a 
PFIC for any prior taxable 

year during the U.S. person's 
holding period in the stock?

Was the foreign corporation 
treated as a QEF for all

prior taxable years during the U.S. 
person's holding period in the stock?

PFIC in Prior Year QEF in All Prior Years

Sec. 1296(j)(1)
Reg. 1.1296-1(i)(1) Sec. 1296(j)(1)

Reg. 1.1296-1(i)(1)
Sec. 1296(j)(1)
Reg. 1.1296-1(i)(1)

Marketable 
Stock (-2)

A Section 1296 mark-to-market 
("MTM") election cannot be made.

No Election Allowed

Apply the rules of Sec. 1291 to any distributions with 
respect to, or disposition of, the stock.  Apply Sec. 1291 

to the amount of the excess, if any, of the fair market 
value of the stock on the last day of the U.S. person's 

taxable year over its adjusted basis, as if such 
amount were gain recognized from the disposition of 
stock on the last day of the taxpayer's taxable year; 
and increase the adjusted basis in the stock by the 

amount of the excess, if any, subject to section 1291.

Apply Sec. 1291 Excess Distrib'n Rules

Sec. 1296(j)(1), Reg. 1.1296-1(i)(2)

Yes

Did the taxpayer own 
the PFIC through a 
foreign trust, estate, 
or partnership that 
owns MTM stock?

Sec. 1296(g)
Reg. 1.1296
-1(g)(1)

Owned Thru 
Entity (-1(g))

No

Yes

Sec. 1296(e)
Reg. 1.1296-2

For MTM stock held through a foreign entity, the entity adjusts the basis only for purposes of determining the subsequent 
treatment under Chapter 1 of the Code of the U.S. person with respect to such stock. The decrease in the adjusted 
basis of the Code §1296 stock constitutes an adjustment to the basis of partnership property only with respect to 

the partner making the Code §1296 election. Corresponding adjustments are made to the adjusted basis of the U.S. 
person's interest in the foreign entity and in any intermediary entity through which the U.S. person holds the PFIC stock.

Basis Thru Entities (-1(d)(2))

Sec. 1296(b)(2), Reg. 1.1296-1(d)(2)
Sec. 1296(d), Reg. 1.1296-1(a)(3)

Reg. 1.1296-1(h)(1)(ii)

Disposal
Gain/Loss

MTM
Gain/Loss

Was the stock marketable stock?  Generally 
stock is marketable if it is traded on a regulated, 

national securities exchange.  

Did the taxpayer sell or otherwise dispose 
of the stock subject to the MTM election (but

not a PFIC during the taxable year)?

MTM Election Retained

The gain or loss will 
be subject to the 
rules generally 

applicable to losses 
provided elsewhere 

in the Internal 
Revenue Code and 

the regulations 
thereunder.

Normal Gain 
or LossYes

No

MTM gain or loss will be recognized if the foreign 
corporation becomes a PFIC in a future taxable year.

Reg. 1.1296-1(h)(2)(ii)

Reg. 1.1296-1(h)(2)(ii)

Sale of MTM Stock

Reg. 1.1296-1(h)(2)(ii), 
(c)(7) Examples 2 & 4

Apply the following rules for the 
last year the election is in effect.

Start


