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Is the trust in fact administered ic trusts. See Reg. 301.7701-7(f) of the trust. Primary supervision means that a court
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for the court test. fiduciaries of the trust probated within the U.S. a foreign court able to exercise [ |not satisfied.
in a court within the (other than an ancillary probate)? Yes Reg. 301.7701 able to primary Therefore.
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1 (West Supp. 1998)? have been qualified as trustees beneficiaries taken steps with | No Yes Reg. 301.7701 ~7(e)(3)(i),
of the trust by a court a court within the U.S. that -7(c)(4)(i)(D) (v}, & (v)
Yes Reg. 301.7701 within the U.S.? cause the administration of
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provide that a U.S. court's attempt to assert jurisdiction or otherwise supervise the > of foreign invasion of the U.S. or widespread
administration of the trust directly or indirectly would cause the trust to migrate from the U.S.? confiscation or nationalization of property in the U.S.?
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Is the trust one of the following types of trusts? Yes , |Do U.S. trustees Yes The trust is deemed to satisfy the control
control all of

(B) A trust described in

(F) A trust that is an

section 457(g);

(A) A qualified trust described in section 401(a);

(C) A trust that is an individual retirement account described in section 408(a);
(D) A trust that is an individual retirement account described in section 408(k) or 408(p);
(E) A trust that is a Roth IRA described in section 408A;
individual

(G) A trust that is a volul

intary

account

' beneficiary in

(H) A group trust described in Rev Rul. 81-100 (1981-1 C.B. 326) (See Section 601.601(d)(2) of this chapter);

(1) An investment trust classified as a trust under Section 301.7701-4(c), provided that the following conditions are
satisfied- (1) All trustees are United States persons and at least one of the trustees is a bank, as defined in section
581, or a United States Government owned agency or United States Government-sponsored enterprise; (2) All

(persons who

assets for beneficial interests wi

mterests) are United States persons; and (3) The beneficial interests are widely offered for sale primarily in the
United States to United States persons;

(J) Such additional categories of trusts as the Commissioner may designate in revenue procedures, notices, or -
other guidance published in the Internal Revenue Bulletin (see Section 601.601(d)(2)(ii)(b)).

in section 530;

section 501(c)(9);

ith a view to selling the beneficial

the substantial

decisions made

by the trustees
of the trust?

test, and the trust is a U.S. person.

Reg. 301.7701-7(a)(1)

Reg. 301.7701
=7(d)(1)(iv)

No

Substantial Decisions Defined

The term substantial decisions means those decisions that persons are authorized or
required to make under the terms of the trust instrument and applicable law and that
are not ministerial. Decisions that are ministerial include decisions regarding details
such as the bookkeeping, the collection of rents, and the execution of investment
decisions. Substantial decisions include, but are not limited to, decisions concerning:
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Reg. 301.7701-7(d)(1)(iv)
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to Control v ~

v

Inadvertent Change

Not Met
(Foreign

having the power to veto any of the substantial decisions.

To determine whether U.S. persons have control, it is
necessary to consider all persons who have authority to make a
substantial decision of the trust, not only the trust fiduciaries. See
the gray box to the right for a definition of substantial decisions.

Do U.S. persons have the authority to control all of the g ) Was there an inadvertent change in any person that has g , | The trust is
substantial decisions made by the trust? The term control the power to make a substantial decision of the trust that » | deemed to
means having the power, by vote or otherwise, to make would cause the domestic or foreign residency of the trust satisfy the

all of the substantial decisions of the trust, with no other person to change” An |nadvertenl change means the death, B control test.

change with respect to a person that has a power to
make a substantial decision of the trust that would

cause a change to the residency of the trust but that

was not intended to change the residency of the trust.

change in or other

Yes

Automatic

Reg. 301.7701-7(d)(1)(iv), -7(d)(1)(iii), Sec. 7701(a)(

30)(E)

Yes

Nec. Changes Made Within 12 Months

Reg. 301.7701
-7(d)2)(i)

v

if an

Were the necessary changes (either with respect to the persons who control the substantial decisions
or with respect to the residence of such persons) made within 12 months (or beyond 12 months
was granted) of the inadvertent change to avoid a change in the trust's residency?

Yes

Migration

vy

Reg. 301.7701-7(d)(2)(i) & (i)

Would an attempt by any governmental agency or creditor to collect information from or assert a claim against |
the trust cause one or more substantial decisions of the trust to no longer be controlled by U.S. persons? |

Yes

No
Control Test

The control test

the trustis a

Reg. 301.7701-7(a)(1)

Reg. 301.7701-7(d)(3)

(A) Whether and when to distribute income or corpus;
(B) The amount of any distributions;

(C) The selection of a beneficiary;

(D) Whether a receipt is allocable to income or principal;
(E) Whether to terminate the trust;

(F) Whether to compromise, arbitrate, or abandon claims of the trust;
(G) Whether to sue on behalf of the trust or to defend suits against the trust;

(H) Whether to remove, add, or replace a trustee;

(I) Whether to appoint a successor trustee to succeed a trustee who has died,
resigned, or otherwise ceased to act as a trustee, even if the power to make
such a decision is not accompanied by an unrestricted power to remove a
trustee, unless the power to make such a decision is limited such that it cannot
be exercised in a manner that would change the trust's residency from foreign

to domestic, or vice versa; and

(J) Investment decisions; however, if a United States person under section
7701(a)(30) hires an investment advisor for the trust, investment decisions
made by the investment advisor will be considered substantial decisions
controlled by the United States person if the United States person can
terminate the investment advisor's power to make investment decisions at will.

Reg. 301.7701-7(d)(1)(ii)

Reg. 301.7701-7(a)(1) & (2) - When is a Trust a U.S. Person?

(1) A trust is a United States person if (i) a court within the United States is able to
exercise primary supervision over the administration of the trust (court test); and (i)
one or more United States persons have the authority to control all substantial
decisions of the trust (control test).

(2) A trust is a United States person for purposes of the Internal Revenue Code (Code)
on any day that the trust meets both the court test and the control test. For purposes of
the regulations in this chapter, the term domestic trust means a trust that is a United
States person. The term foreign trust means any trust other than a domestic trust.




