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Has the privilege been waived 
by the holder of the privilege?
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Did the communication relate to a fact of which the attorney 
was informed for the purpose of committing a crime or tort?
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Disclaimer
This flowchart has been extensively reviewed to be as complete and accurate as 
possible.  However, due to the complexity of these rules, this flowchart undoubtedly
includes errors and omissions.  You should consult a tax professional for individual
advice regarding your own situation.  This flowchart is not updated for changes in 
the tax laws and should not be relied upon for any purpose whatsoever.

From a
Client

Yes

Attorney-Client Privilege
The following is derived from In re Sealed Case, 737 F.2d 94, 98–99 (D.C. Cir. 1984) 

(quoting U.S. v. United Shoe Machinery Corp., 89 F. Supp. 357, 358–59 (D. Mass. 1950)).

This flowchart does not address the attorney work product privilege.
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Was the asserted holder of the 
privilege a client of the attorney?

Prospective Client

To an Attorney
or Subordinate

Thereof

Yes

The attorney-client privilege does 
not apply to the communication.

Privilege Does
Not Apply

Yes No

Acting as
a Lawyer

Was the attorney acting as a lawyer in 
connection with this communication?

No

Yes
Confidential 

Communication
Did the communication relate to a fact of 

which the attorney was informed by his/her 
client and without the presence of strangers?

No

YesFor Legal
Advice
Was the communication for the purpose of securing 
primarily (a) an opinion on law, (b) legal services, or 

(c) assistance in some legal proceeding?

No

Yes

Privileged
Claimed

Has the privilege been claimed 
by the holder of the privilege?

No

The attorney-client privilege 
applies to the communication.
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